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xr . . Richard. a* ‘:- L-2035 
Pacific Gas an&.Electric Coiqmy 
P.. 0,. mx 7442 

. 

SaxL FraIicisco,. ci% 94120 

PROP. iAXES ,%M!N 
State Board of Equztizt:!~on 

This is kl reply to your Letter to Glem tigby of 
I\dgust I8p 1982, ~TZ which you contend that PG&E conferred a 
aon-zeal property right to the- Eorrs by- agreeing to yield to = 
a. limited.divcrsion of deemd unappropriated,. s~lus vater. 
Syecifically, your letter says that the iXovisioI;s ia para- 
graph I, S of the 1969 Indenture "for 'taking of water' are 
purely contractual and do not on their face or-by operation 
of Law convey any real or persorlal pmper'ty right,* 

r submit that the contractual provisions iii c;uestFoa 
did ix fact trazxfer to the Horrs an interest in real prozcrty 
ti the fom of ail easment, "i$u easezsnthas been defined as 
an interest in land created by grant or agremt, express or 
implied, t~&ich co-ilfars on its owners a right.to soze profit 
or benefit, do&&on, or lawful. use out of or over tie estate 

I& the case of Wriqhtv.. Best. (1942) 19 Cal, 2d 363r 
one Ke-medy, owner of a ramb near =Creot md an appro- 
priative krater right in Rock Creek, granted to a niniag 
ccmpany the right to run gravel, dirt and niri3g debris i&o 
Rock Creek'and released the company from any damages to him 
or his property,. The agree-t further provided that it 
'shall be binding upon, and available to the successors in 
interest of both parties," 

In considering whether the agrcezent created an 
fnterest in real property or was mrely a personal covenant 

q binding only as between tile original parties, tile court stated ’ 
at page 3.30~. 
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The court continued on page 382: 

. 

'Considering the Sqres-s Language.of: the.. 
agreement which. the sorties signed, it. 
cannot be seriously argued that they 
intended-to make a.personaL contract in 
the natura.of a. covenant not to sue, the 
force of which would automatically cease - . 
upon the conveyance by either of them of. 
the property to which the contract related,. 
The contract clearly. and. un&igxously 
grants to The F&by Gold Gravel. &lining 
Company the right to deposit'tailings Tn. 
Fock Creek. from any of its mines forever,. 
the right thus granted td be available to, 
and binding upon successors &I interest 
and their respective properties.. Undo&t- 
@dU r a per-tuaL right was intended.." 

"The right clearly intended by the agrea- 
mnt is an easamznt annexed to the ap?ro- 
priative water right enjoyed by aqqellant, 

A-.the.waters of ti:e creek. to be use2 as a 
conduit to car* off' the debris therein. 
deposited from the claims worked by the 
&by Gold'GraveL Xining Co.. Althoagh no 
authority-has been cited for or against. 
the proipsition &at an easement. nay be 
attached to a water right, there is no 
legaL or practical objection to the 
creation of such an incident,..Although‘an 
easement of pollution is not among the 
'servitudes specified.in section 801 of the 
Civil Code,- that-L section does not purport 
to enumerate all. the burdens which may be 
attache&to land for the benefit of other 
property 
priative 
interest 

(citation omitted),...,An ay?pro- 
w+er right constitutes an _. 
Fa realty (citations omitted). 

.It can therefore appropriately sewa as a 
serrient estate to which an easement may 
be annexed.." 

The 1969 Indenture between PGtE and the &rs provides . 
that its provisions "shall bind and shall be for the benefit 
of the successors and assigns of.the parties herc'so." As in 
the Wriqht,case, this Language clearly indicates that the parties 

3 
intended to create more than mere contractual'rights enforceable 
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only be%een the~~~elv~s.. XOreover~,. that. ail ozsement for t”le 
t&Fng of water was created in ZG&E1s water riqhts. in. &i 
case is even clearer than the westion of whether an easement 
for- pliution was crcated.in 'Nriqht because the former is- list&. 
in. Civil Code Section 80l.whilo +he latter is not. W&ilc. the 
water right burdened in this case would asgearto ,be PG&E's- 
do~z&zrcam riparian right,- there is no reason. to disttiguish 
this case from.the Wriqht case on that b asis because_~~:ti~&i&~ 
,ri@&$~~~~~r~~e& I;ax v_ Haqqh (1$34) 69 *JL *~~;-~“- 

me& &“&yqp’~rfat~~= r--t __ Xor is the duration of the 
agreonent in this case any-basis for d&stinction from Wiqht 
because an easement may be freehold or chattel real, according - 
to duration ad is an interest in real pro?etiy. in either case,. 
Crowell. v;. City of. -9iversi+ (1938) 26 Cal- Ap??, 2d 555& 

Xriqht was cited with approval in United Statcs v.. -B-B- 
4,105 Acre~~Ihcl, etc. (1945) 68 F.. Sup?. 279.. In. that 
case, a.srivats water cori?any grant& certain lands to the 
City and County of San Francisco and retained certain lands. = 
As against the lands rotnined by the water conpan~- and. as 
appurtenant to the lands 'conveyed to t&e City, the City was 
grantid the right to diver 

J_3? 
underground waters to the extent 

of 15 millicn:'gallons da*- y smubject only to the right of the 
water conpauy and its successors. to use-tile underground xaters 
on the. retained land for irriGation and c?oxstic purposes.. 
The retained lanG_s were the subject of a condemnation action 
by- the yoverzxnt, In holding that the grant created more 
than a contractual relationship between the parties, the court 
stated at page 229: 

"'me granted water rights conferred a 
slrbstantfal and market&& propert right 
ic tfit City appurtenant to the lands 
conveyed to it- A. corrsqondin@ b-urden 
was imuassci on the retained lands restrict- 
ing the uses to which ti3y might otherwise 
lawfully be put when such uses conflict 
with the priority of right. given the City, 

Where, as here,. the restrictive covenants 
create substantial and marketable property 
rights appurtenant to the lands ‘benefittad, 
but distinct therefrom, to say in such 
case, that those rights are merely con- 
tractual, that they do not create a 
co-+nsaMe interest in the lands 
burdened by the restrictions,-that the 
government may take such lands (cleared,. 
of course, of the burden of the covenants 
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of the grant). and.notbe obliged to 
conpmsate for any.prascnC and es~kiixabl;e 
d~~trmztion.o~ dizixuution in tk value. 
of those rights occasfoaed by the taXi.ng. 
on sons theory: that strictly speaktig, 
the ri#~ts. did: not create an estate in.. 
the I;a.nds, is too unconscional3l'e to be 
supportea in. law,."' 

From the foregoiag, it follows that the right to t&z 
water. arising f."ron.the 1369 Indenture is an interest irr real 
proprty,. that is,. an. easemnt appurtenmtto tha Dorr 1azd. as 
ths doi-Aant tcneznt which Sudens PC&S's domstrem riparim 
water right as.thc scrvient. tenement,. 

Accordingly, the proposed escape assessments appear 
to be legally correct,. 

Very truly ymrsI 

9 i+ 
__A _ .- -._-- Eric.E,EisenLa*~eT. 
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Tax Coukel 

bc=. Kr..'Gordon P. ADelman 
m Robert H. Gustafson 
Mr: Gene Mayer 
Legal- Section 


